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Last in Line
By Daniel J. McGarry anD iana a. VlaDiMiroVa

Avoiding Contract Divisibility 
to Get You Paid as an Unsecured

Contract divisibility could be critical for 
unsecured creditors that are counterparties 
to executory contracts. Whether the bank-

ruptcy court ultimately decides to view a creditor’s 
multiple, interrelated agreements with the debtor as 
divisible for purposes of assumption, can mean the 
difference between being the last in line to get paid 
on a unsecured claim or skipping ahead. Contract 
assumption can also provide immunity against pref-
erence litigation. This article explores what makes a 
contract inseverable for purposes of assumption and 
how that can benefit creditors. It also provides guid-
ance to unsecured creditors in negotiating future 
agreements with their clients.

What Makes a Contract Divisible?
 It is well settled that when a debtor assumes an 
executory contract, it must assume the contract as 
a whole; a debtor cannot cherry-pick the contract 
provisions it wants to assume while rejecting oth-
ers. Since courts generally apply the principle of 
cum onere to the assumption of an executory con-
tract under 11 U.S.C. § 365,1 if the debtor assumes 
the contract, it would be required to do so “subject 
to the benefits and burdens thereunder.”2 Similarly, 
where multiple contracts are intended to comprise 
one agreement or transaction, a party might not 
sever them for purposes of assumption or rejection.3 
 Divisibility is a question of state law,4 and the 
parties’ intent is often a factor used in determin-
ing divisibility of a contract.5 If the parties’ intent 
is not clear from the plain language of the agree-

ments, courts often look to the interrelatedness of 
the obligations,6 the subject matter of the agree-
ment,7 the conduct of the parties8 and whether the 
parties would be willing to exchange part of the 
performance irrespective of subsequent events, or 
whether the divisions made are simply for the pur-
pose of requiring periodic payments.9 Ultimately, 
creditors seeking to prevent a debtor counterparty 
from severing multiple agreements in bankruptcy 
need to be mindful in how they structure the agree-
ments under the law governing such agreements.

Contract Indivisibility Can Get 
You Paid and Shield You from 
Preference Litigation
 Contract indivisibility can benefit an unsecured 
creditor in at least two ways. Both stem from the 
requirement that “before a debtor assumes an agree-
ment, [it] must cure all defaults and make the other 
party to an agreement whole.”10 The more obvious 
benefit is that as a result of the requirement to cure, 
the debtor must pay the creditor in full on all agree-
ments that have been deemed by the court to be a 
single, indivisible contract. The less known is com-
monly referred to as the “Kiwi” defense to prefer-
ence litigation.

Getting Paid in Full on Your Claims
 If the bankruptcy court finds that the “contract” 
is severable into individual agreements, the debtor 
might be permitted to pick which agreements it 
wishes to assume and reject. The result for unse-
cured creditors would be being paid in full only on 
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those claims related to the contracts that have been assumed 
by the debtor. However, if the court finds that the agree-
ments are indivisible, the debtor likely has no choice but to 
assume all of the creditor’s contracts and cure any defaults 
thereunder. The result for unsecured creditors is having their 
unsecured claims transformed into administrative-priority 
claims, which must be paid in full by the estate. 
 Such was the outcome in Buffets, where the bankruptcy 
court held that individual leases for various properties locat-
ed in four states, incorporated into two master lease agree-
ments, were indivisible. Therefore, the court held, if the 
debtor wanted to assume one, it had to assume all.11 
 The debtor in Buffets operated a large steak-buffet-style 
restaurant chain, which included more than 600 company-
operated restaurants, each located in a separate leased space.12 
The tenants wired the total rent to the lessor in a lump sum, 
but the rents were allocated among each of the restaurants.13 
The bankruptcy court reasoned that standing alone, the 
apportionment of payments among individual components 
was not determinative of whether parties intended to treat the 
contract as divisible.14 
 The court also found that just because the mix of individ-
ual leases governed by the master agreements might change 
under certain circumstances, this was not an indication as 
to an intent to have the individual leases considered sepa-
rate agreements under all circumstances.15 Arguments that 
cross-default provisions in the agreements were invalid under 
relevant bankruptcy law were similarly rejected. The court 
ultimately concluded that the landlords’ economic interest 
was in the aggregate package of leases, so allowing the debt-
ors to assume or reject leases on an individual basis would 
deny the landlords the benefit of their bargain.16

 However, courts have also found that master agreements 
and purchase orders issued under the such agreements are 
divisible.17 For example, Hawker Beechcraft (the debtor) was 
a party to two pre-petition master-purchase agreements with 
one of its suppliers.18 The master agreements set forth the 
general terms that were to be incorporated into any purchase 
orders issued for the manufacture and delivery of various 
aircraft components.19 Beechcraft sought to assume the mas-
ter agreements and some of the purchase orders, but reject 
purchase orders for parts used in discontinued aircraft lines.20 
 The bankruptcy court allowed the debtor to assume only 
some of the purchase orders, citing language in one of the 
master agreements, which stated that “the Purchase Orders 
were separate from the Master Plastics Agreement.”21 The 
court also discussed the definition of “transaction agree-
ments,” which did not include a reference to the purchase 
orders, and the integration clause ... which stated ‘[t] he 
Transaction Agreements ... constitute the entire agreement 
between the Parties.’”22 The court further noted that each pur-

chase order had an integration clause clearly stating that it 
contained the entire agreement of the parties and did not refer 
to the master agreement or the asset-purchase agreement.23 
Thus, the debtor’s rejection of some purchase orders would 
not have resulted in a default under the master agreement.
 Had the master agreements and purchase orders con-
tained language clearly describing the parties’ intent to treat 
them as a single, interrelated contract, the debtor’s rejec-
tion of some purchase orders would have triggered a default 
under all agreements. The debtor would not have been able to 
assume some purchase orders without paying the creditor’s 
claims in full. 
 
How Assumption of an Executory Contract Can Work 
as a Defense to a Preference Action
 In preference litigation, the trustee has the burden to dem-
onstrate under 11 U.S.C. § 547 (b) (5) that if not recovered, 
the alleged preferential transfers would enable the defendant 
creditor to receive more than such creditor would receive than 
it would have received if the payment had not been made and 
it had been received a distribution under chapter 7.24 The Kiwi 
defense essentially bars a preference claim because “before a 
debtor assumes an agreement, [it] must cure all defaults and 
make the other party to an agreement whole.”25 
 When the underlying agreement between the debtor and 
creditor has been assumed in bankruptcy, the trustee cannot 
sustain its burden under § 547 (b) (5) because the defendant 
is no longer an unsecured creditor; it was entitled to all pay-
ments under the assumed contract. Therefore, assumption 
can create a complete defense to a preference action. 
 When several interrelated agreements are subject to the 
Kiwi defense, their divisibility again becomes important. If 
all of the agreements must be assumed by the debtor, the 
trustee’s preference action fails for the same reason: The 
counterparty to the executory contract is entitled to full pay-
ments made under the assumed agreement. In NewPage, the 
bankruptcy court addressed this issue.26 
 NewPage and C.R. Meyer & Sons Co. (CRM) were par-
ties to a master construction agreement, pursuant to which 
CRM was to provide services and items necessary to com-
plete the work described in purchase orders to be issued 
under the master construction agreement.27 The master con-
struction agreement referred to each purchase order as a sep-
arate contract, and the purchase orders referenced the master 
construction agreement directly.28 The purchase orders con-
tained very few terms, and only served to document work 
and facilitate a payment.29 
 NewPage’s chapter 11 plan contained a catch-all provi-
sion that stated that NewPage was assuming all executory 
contracts not already assumed and not specifically identified 
on a list of rejected contracts as of the confirmation date.30 
The litigation trustee sued CRM seeking to avoid approxi-
mately $2.3 million paid by NewPage to CRM prior to the 
bankruptcy filing.31 The issue for the bankruptcy court was 
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whether the transfers were insulated from avoidance under 
the Kiwi defense because the master construction agreement 
and each of the purchase orders constituted a single, inte-
grated contract that had been assumed under NewPage’s con-
firmed chapter 11 plan.32 
 The court found that under applicable state law, the 
intent of the parties was to create separate, severable con-
tracts because the right to payment arose under each sepa-
rate purchase order.33 For example, the master construction 
agreement expressly provided that each new purchase order 
would constitute a separate contract.34 The court concluded 
that the parties’ intent in entering into each purchase order 
was to form an agreement separate from the master construc-
tion agreement and outstanding purchase orders.35 
 Because the agreement and purchase orders were deemed 
to be separate contracts, the court had to consider the execu-
toriness of each agreement. The court found that the master 
construction agreement was an executory contract that had 
been assumed under the catch-all provision of the plan.36 
However, because no evidence was available to establish that 
the purchase orders were executory, the court was unable to 
determine whether any payments made under the purchase 
orders were protected by the Kiwi defense.

Takeaways for Creditors
 The foregoing case law highlights the importance of 
including specific language in multiple, interrelated docu-
ments to demonstrate the parties’ intent to create an indi-
visible agreement. The exact language to be included in the 
agreements will depend on the state law governing the par-
ties’ relationship. Courts will look for evidence in the agree-
ments of the intent to create an indivisible contract. 
 Perhaps the most obvious drafting error to avoid is 
describing each agreement as a separate contract. Instead, 
creditors should seek to incorporate language demonstrating 
that the various agreements are part of one large transaction, 
such as including integration clauses that clearly incorporate 
all of the related contracts. 
 Another factor often reviewed by the courts is whether 
contract payments are apportioned among the agreements or 
made in a lump sum. One approach would be to structure 
payments on a periodic basis (e.g., monthly) by sending a 
single invoice for payment on all related contracts instead 
of sending individual invoices for each project. The fact that 
a single invoice and payment was made by the independent 
tenants to the landlord was a factor that the Buffets court used 
to determine that the individual leases were “economically 
interdependent,” and therefore indivisible.  abi
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